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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GnALD C. MANN
ATTORNKY GENERAL
Honorable George giisheppard o - 6-53gy
groller of Public Accounts i . —
ggfgigg Texas 01)(&**"’“4 C%mT%lkgL%
Dear Sir: Opinion No. k9

of Cheain Store
Tax to aAtores operated by

This 1s in answer to your requ or an opinion dated

Fovember 25, 1941, in whioh you request s.nwa‘ﬁwo\ following
questlons: -
"Query One. Can a stgfe in wvn of less Egin

3,000 populatioen vhich ip7nc
store tax under Article <7060 d, and vhich is
cos aa incldent-
of sppliances

in those cases

aaqQuired through

If it be held that the scompany 'store!
g8 than 3,000 cannot sell any of the
trade-in applisnces without becoming
under Article 11lla (r.(.), then for
sald 'store! or 'stores! be liadble -~

tion under Section 5a%?
"Query Three, Suppose it be held that the compsny

store: in such small towns would be liable for the chain
store tax if they »sold any or all of the above type
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trede-in appliances, could they legitimately dispose
of such trade-in appliances by merely transferring
them to towns of more than 3,000 population vhere the
company 1a already paying the chain stors tax on such
storea?

"Query Four. Assuming that this wvould be a
legitimate way of disposing of such trede-~-in applian-~
ces, then would such stores in tovns of more
3,000 population vhich are already paying the chain
store tax under Section 5a of Article 11114 (P.C.) be
liable to pay a duplicate tax under Seation 5 by rea-
son of its disposition of trade-in commmodities vhiach
&re nelther gas or electriocal appliances BHut are ap-
pliances such &s 1lce box refrigerators, oil, coal or
kerosene burners?”

The pertinent part of Article 7060 as amended, Acts 1941,
¥7th Legislature, House Bill No. 8, Article V, Seaotion 1, reads as
follovss

"And provided further that utilities paying an
oceupation tax under this Article shall not hereafter
be required to pay the license fee imposed in Article
5a, House B1ll No. 18, Chapter R00, Acts of PForty-
fourth Legislature, for the privilege of selling gas
and electric applisnces and parts for the repalrs

thereof, in towns of three (3,000) or less
in popu%ntiqn acoording to the Next preced Federal
Census.

Query One. Assuming that the store is located in a town
of less than 3,000 population, is exempt from the chain store tax
under Article 7060, as amended, and is engaged in the selling of
naturel gas applianoes, as incidental to its utility business, and,
saccepts trade-in appliances as a part of the sale price of its
netural gas appliances, it is our opinion that such store is en-
titled to sell such trade-in applisnces without subjeeting itaelf
to the chain store tax,

The acceptance of such trade-in appliances, as part pay-
ment of the sale price of the new appllances, is a part of the
consideration for the sale and 1s y an incident of the business
of the seller. He is equally suthorized to convert such trade-in
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appliance into cash as he vould be to sell for cash in the first
instance, 30 long and only so long as the acceptance and sale of
such trade-in appliances, is only incidental to his primary dbusi-
ness of furnishins natvral gas and sellling naturel gas appliances.

Oour Supreme Court has saids

“The same person or corporation may oarry on
several different businesses, and, of ocurse, may be
taxed in respect of eacij but vhen the Legislature
has defined and taxed ome business, it is not to be
assumed that 1t hag intsnded to again tax the same
business under another nsme, nor 1s it to be assumed
that it has intended to tax, as & diatinet business,
vhich 1z a mere incident of another business that
vhich has been defined and taxed as & vhole." Texas
Co. vs. Stephens, 100 Tex. 628; 103 s. W. &81.,

The facts ocutlined in your inquiry indicate that the
sellsr engages in the selling of ths merchandise inguired about
only incidentally and occasionally for ths purpose ef converting
the sale price of his nev merchandise into cash. Buch selling
being incidental to his main business and he having already paid
an ocoupation tax for the privilege of conducting that business,
we are of the opinion and hold that he does not by such selling
of trede-in merchandise subject himself to the chain store tax.

In reaching this conalusion, wve are not unmindful of
the decision in thes case of Standsrd 011l Co. of Texas vs. 3tate,
132 8. W, 519, in vhich vrit of error was refused, vherein the
eourt held that even though defendant was sngaged, primarily,
in storing, sslling or distributing petrcleum produets and ser-
vicing of motor vehicles, in order to ocome within the exemption
of Section 5 1t must be engaged oxelusive%; in such business.
That case, hovever, presents a vestly erent fasct situation
from the matter here under discussion., There, the seller was
engaged in one type of business obvicusly within the exemption.
It wves 3lso engaged in another and entirely different business
not within the exemption. Here our seller 1is engaged in the
business of selling sppliances and parts obviously within the
exemption provided im Article 7060. 1In mak his sales he
somstimes takes trade-in merchandise not within the exemption.
He has the privilege of selling, for vhich privilege he has paid.
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It follows that he has the privilege to eollisct the sale price -
to resp the benefits of his sales. In order tc do so he must
eonvert hls trede-in merchsndise into cash., He can only do that
by selling those trade-ins. He deals in such merchandiss only
as anp incldent to hils business. We think such sales are authe-

ru“ .

Having thus spswered your first Question, it becomes
unneg¢essary to ansver your other questions.

Yours very truly
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Seo e nT Fovier Roberts
LU ERAL Assistant

L ..\. -I-J

FRieJ




